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DECISION and ORDER

Appeal of the Decision and Order of Fletcher E. Campbell, Jr.,
Administrative Appeals Judge, United States Department of Labor.

Jennifer West Vincent (Patten, Wornom, Hatten & Diamonstein, L.C.),
Newport News, Virginia, for claimant.

Lawrence P. Postol (Seyfarth Shaw LLP), Washington, D.C., for Newport
News Shipbuilding and Dry Dock Company.

Before: SMITH, McGRANERY and HALL, Administrative Appeals
Judges.

PER CURIAM:

Claimant appeals the Decision and Order (2001-LHC-2780) of Administrative
Law Judge Fletcher E. Campbell, Jr., denying benefits on a claim filed pursuant to the
provisions of the Longshore and Harbor Workers’ Compensation Act, as amended, 33
U.S.C. §901 et seq. (the Act). We must affirm the administrative law judge’s findings of
fact and conclusions of law if they are supported by substantial evidence, are rational, and






180, 38 BRBS 71(CRT) (5 125



A general employer will be held secondarily liable for workmen's
compensation when the injured employee was engaged in work either that
is a subcontracted fraction of a larger project or that is normally conducted
by the general employer's own employees rather than by independent
contractors.

Director, OWCP v. National Van Lines, Inc., 613 F.2d 972, 986, 11 BRBS 298, 316
(D.C. Cir. 1979), cert. denied, 448 U.S. 907 (1980); see also Thompson v. United States,
670 F.Supp. 5 (D.D.C. 1985). The United States Court of Appeals for the Fifth Circuit
has also discussed liability under this section:

[S]ection 904(a) premises liability on a finding that the principal is subject
to some contractual obligation, which it, in turn, passed in whole or in part
to the subcontractor. *** The LHWCA distinguishes between employers
who are owners and those who are general contractors working under
contractual obligations to others.

Sketoe v. Exxon Co., USA, 188 F.3d 596, 598-599, 33 BRBS 151, 152-154(CRT) (5™ Cir.
1999), cert. denied, 529 U.S. 1057 (2000). The relevant facts of National Van Lines are
easily summarized. National Van Lines contracted with various shippers to carry cargo
interstate; it then delegated a portion of its contracts to Eureka. The D.C. Circuit held
that Eureka employees performed work that would normally be performed by National
Van Lines's own employees, and therefore National Van Lines was liable for workers’
compensation benefits due to Eureka’s failure to carry insurance. National Van Lines,
613 F.2d at 987, 11 BRBS at 317. The court rejected National Van Lines’s assertion that
it was an “owner.” The court stated that, “[t]he ‘owner’ cases are exemplified by the
situation in which a property owner contracts with a contractor for services to the
property.” Id. at n. 58.

In Dailey v. Edwin H. Troth, 20 BRBS 75 (1986), Starlit Partnership, which
purchased, renovated, and resold property for investment purchases, contracted with EHT
to perform carpentry work on homes. Claimant Dailey worked for EHT, which did not
have insurance. The Board held that Starlit could not be held liable under Section 4(a)
because Starlit was not contractually obligated to perform the duties claimant was doing
at the time of his injury. Id. at 77. Moreover, as Starlit's partners were engaged in
investment activity and therefore did not retain any regular workers, the duties performed
by claimant were not of the type normally performed by the general employer's own
employees. Id .at 77-78. Thus, the Board held that neither of the National Van Lines
tests for general contractor liability was satisfied, that Starlit could not be held liable for
benefits, and that EHT is solely liable for the benefits awarded.
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work in all areas of the shipyard also included digging ditches, breaking up concrete with
a jackhammer, laying cement, grouting, removing asbestos from pipes, repairing boilers
and manholes, and cleaning acid tanks. The court held that the maintenance of shipyard
buildings and equipment is covered employment. See also Chesapeake & Ohio Ry. Co.
v. Schwalb, 493 U.S. 40, 23 BRBS 96(CRT) (1989); Kerby v. Southeastern Public
Service Authority, 31 BRBS 6 (1997), aff'd mem., 135 F.3d 770 (4™ Cir.), cert. denied,
525 U.S. 816 (1998) (holding two employees whose work entailed the maintenance of
the power plant at issue in Prevetire were engaged in maritime employment).

We affirm the administrative law judge’s finding that decedent was not engaged in
maritime employment at Ship Shed #4. The shed was an existing shipyard building that
had been used for building ship components. EX 6 at 23. Contrary to claimant’s
contention, however, we do not view the fact that decedent’s work was not a new
construction project as dispositive of the coverage issue. Given the nature of the project
on which decedent worked, the administrative law judge rationally applied the holding in
Prevetire to conclude that decedent’s work was not “maritime” in nature. At the time of
decedent’s employment, Ship Shed #4 had been gutted, was undergoing a total
renovation, and was not in use for shipbuilding. CX 7 at 9. Decedent’s work involved
plumbing, heating and air conditioning, which is not inherently maritime employment.
See Prevetire, 27 F.3d at 989-990, 28 BRBS at 62(CRT). On these facts, the holdings in
Price and Graziano are distinguishable, as it cannot be said that decedent’s failure to
perform his job would eventually impede the shipbuilding process. See Schwalb, 493
U.S. 40, 23 BRBS 96(CRT). Moreover, like the claimants in Prevetire, Moon and
Southcombe, the decedent was on the premises only temporarily and it is clear that not
everyone at a shipyard is intended to be covered under the Act. See generally Herb's
Welding, 470 U.S. 414, 17 BRBS 78(CRT). Therefore, as the administrative law judge’s
finding that decedent was not engaged in maritime employment accords with law and is
supported by substantial evidence, we affirm the denial of benefits.”

’ Therefore, we need not address claimant’s contentions of error with regard to the
administrative law judge’s finding that she did not establish a prima facie case.
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Accordingly, the administrative law judge’s Decision and Order denying benefits
is affirmed.

SO ORDERED.

ROY P. SMITH
Administrative Appeals Judge

REGINA C. McGRANERY
Administrative Appeals Judge

BETTY JEAN HALL
Administrative Appeals Judge



